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An Open Letter

Dear Chaver,

We are happy to present to you a booklet containing the latest segment of the
Business Kollel Curriculum. Baruch Hashem we are receiving wonderful feedback from
many participants in the program about the relevance of the limud to their day-to-day
lives.

We are pleased to offer the ability to partner with us by sponsoring our booklets in
memory of a relative or friend. Corporate sponsorships are also available, an option
which can bring significant nationwide publicity to your business.

Please contact us at businesskollel@gmail.com for more information.

If you would like to host an evening aimed at increasing awareness of the
importance of learning business related / choshen mishpot halachos, please contact us for
assistance in co-ordinating the event.

With best regards,

The BKN Staff

www.businesskollel.com

businesskollel@gmail.com
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Instructions
on how to use this booklet

1. In order to properly use this curriculum, one should have
the following seforim: a Gemarah Bava Metzia & Bava Basra
as well as a Shulchan Oruch Choshen Mishpot Volume 3.

2. This booklet is not made to be subsitute for inside study of
the Shulchon Oruch, rather its intended use is to serve as an
aid when studied along with the text of the Shulchon Oruch.

3. Begin by learning each Si'if inside the Shulchon oruch. Then
use the background (“mMp»”) section presented in this
booklet for that si'if. This will provide the reader with the
source of the halacha in Gemarah and Poskim, as well as point
out certain commentaries which are important to study inside.

4. Then proceed to the in-depth (“2°11°Y”) segment presented
for each si'if which provides a running narration of the
contemporary discussions found in the Poskim. This segment is
accompanied by scanned images of the quoted source - a
feature unique to this booklet (This segment forms the bulk of
this PDF).

5. A great tool for summarization of the halachah with its
commentaries is the review (“;7917”) section provided at the
end of this booklet. It contains a short summary of each
halachah, incorporating the words of the commentaries
contained on the page of the Shulchon Oruch.
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Part 1

Disclosures and Returns
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Part 1: The Laws of Disclosures

Shulchon Oruch Choshen Mishpot Volume 3 Siman 232-234
INTRODUCTION

Caveat Emptor - (Latin: “let the buyer beware”), is an ancient principle in the law of
commercial transactions, which effectively means that the buyer purchases at his own
risk in the absence of an express warranty in the contract. The only exception was if the
seller actively concealed latent defects or otherwise made material misrepresentations
amounting to fraud.

As a maxim of the early common law, the rule was well suited to buying and selling
carried on in the open marketplace or among close neighbors. The increasing complexity
of modern commerce has placed the buyer at a disadvantage. He is forced to rely more
and more upon the skill, judgment, and honesty of the seller and manufacturer.

Many legal systems have recognized this, and modern statutory law of commercial
transactions protects the buyer by implying various exceptions to the principle of caveat
emptor. In many jurisdictions now, the law requires that goods must be of “merchantable
quality”. However, this implied warranty can be difficult to define and enforce and may
not apply to all products.

Halachah has a very different approach. When a sale or similar transaction is made, it is
assumed that the goods or services supplied are free of any defects. If a buyer discovers a
defect in the goods that he purchased that he was unaware of at the time of sale, he has
the right to retrospectively annul the transaction; he can return the goods and get a full
refund. This principle is called Mekach Ta 'us — a mistaken purchase.

Mekach Ta’us is not a penalty imposed upon the seller for misleading the buyer — it is
simply a rule that a buyer need not accept a purchase of defective goods. As such, it
makes no difference whether the seller deliberately deceived the seller as to the quality of
the goods or whether the seller himself was unaware of the default. In all circumstances
the seller can return the goods and insist on a refund.

There is a further obligation upon the seller not to withhold any information about the
goods that the seller might want to know before proceeding with the sale. Deliberately
misleading or withholding such information is called Geneivas Da’as.

The Hebrew language has many synonyms for wisdom, each with a particular nuance.
Da’as is the term used for the human capacity to differentiate between one thing and
another, and to choose accordingly. The Havdallah on Motzei Shabbos is inserted into the
Brachah of Da’as (in the Shemoneh Esrei) because as Chazal tell us, Im ain De’ah,
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havdallah menayin — Without Da’as, how can one distinguish between things?
(Yerushalmi Berachos 5:2). Thus, explains Rabbi Sholom Kaminetzky, someone who
deliberately misleads another is guilty of preventing him, without him even knowing,
from using his ability to distinguish between different possibilities and choose for
himself. Effectively he has “stolen” his Da ’as — hence the term Geneivas Da’as.

The prohibition of Geneivas Da’as actually extends even to issues that do not concern the
quality of the goods (for example, if a gentile requests kosher meat one may not sell him
non-kosher meat, even if there is no difference in quality or price) and even outside the
world of commerce. One may not invite a friend for a meal, for example, if one knows in
advance that he will refuse and one had no genuine intention to invite him other than to
give the impression that one is friendlier than one actually is.

In the following series we will look at how the Halachos of Geneivas Da’as and Mekach
Ta’us apply to the Torah Jew in his commercial activities of sales, marketing and
advertising.

There is a prohibition to trick another individual thereby “stealing” his consciousness,
and taking away his ability to make an informed decision. This Issur is called “Gneivas
Da’as”. Many authorities maintain that this prohibition is an Issur DeQiraysa- a Biblical
prohibition.

This concept differs from the Issur of Ona’ah which prohibits one to charge a fellow Jew
more than the market value of an item. The prohibition of G 'Neivas Da’as prohibits one
to sell a defective item even for its true market value, if the buyer is unaware of its defect.
Similarly, to misrepresent or fail to disclose the defects or handicap of a prospective
marriage partner is included in this prohibition.

Upon marketing an item, the seller may promote the advantages of the item, and direct
the focus on all of its selling points. Eliyahu Rabba limits this Halacha and states that one
should not praise the item excessively. A seller may not however cover over the defects of
the item.

There is a difference of opinion how to act in a region where it is customary to “polish
up” the look of merchandise in order to enhance their appeal. For example, to add color
or lighting which will in turn enhance its appearance. S ’mah and other Poskim maintain
that it is permissible to enhance the merchandise according to the local norm. Divrei
Malkiel rules that regardless of local custom this would be considered G ’Neivas Da’as.
Pischei Choshen writes that the Halacha is like the S’mah and it is therefore permitted.

It is totally permissible to use enticing deals, huge sales on specific items or to give “door
prizes” to bring people into the store so they might buy other non-sale items. However, it
is prohibited to advertize huge savings on a certain item, where in essence only a limited
number of these items is available and realistically a good portion of the interested buyers
will not have the ability to purchase this item at such a saving. As a general rule, one
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must be careful not to run an advertising campaign that is designed to bring people
through the door who would not have wanted to come if they had known all the facts.

Although one must disclose all defects of an item, one does not have to focus on its
shortfalls. For example, if a seller is selling a decent appliance which will work fine and
is fairly priced, he does not have to inform the buyer that he can get a better appliance or
a better deal at the competition. His obligation is merely to sell a good product at a fair
price.

Reb Moshe Feinstein Zt”’l writes that although one may not sell a used item packaged as
if it was new, one may package it in a manner that the average consumer would be unsure
if it is new or used. Since it is left unclear to the buyer, he has the obligation to ask if it’s
new or used. If he does not inquire it is as if he has tricked himself.

Taz writes that in his day and age it was common practice for a seller to answer a buyer’s
offer by stating “I already have gotten a better offer from someone else” even though he

had never received such an offer. It is clear from many commentaries that this practice
should be avoided.

A seller cannot misrepresent the amount that he had paid for the item in an attempt to
raise a perspective offer.

A seller has an obligation to disclose any outright defects an item might have. However,
if this weakness is mearly a deficiency but not an outright defect, one can rely on the
buyer’s inspection where the deficiency can be easily uncovered.

There is a question amongst the Poskim if one may rely on the buyer’s due diligence
when dealing with an item that can easily be checked out, but that the local norm is not to
check it out.

Hidden signs on the item that show a potential problem to the extent that would render
the sale invalid must be disclosed even though the defect is not certain. The average
buyer would not consciously purchase an item that may cause problems in the future.
However, says the Divrei Malkiel, that if the seller got a professional opinion stating that
those signs are not a “red flag”, he may rely on the professional and sell the item without
disclosing those warning signs.

An “older” person who is applying for a job may not dye his hair to give off a younger
impression. Similarly, a pregnant woman taking an interview must disclose the fact that
she is indeed pregnant.

However, a younger applicant that merely looks older than his years may die his hair to
reflect his true age and to cover over his premature appearance. Rav Moshe Feinstien
Zt”l goes even further and writes, that if the individual works with the stamina of a
younger person he may dye his hair to give the impression that he is of an age which
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reflects his true stamina. Of course, one must be very realistic and unbiased when
determining his true ability and should seek outside opinions when determining this fact.
In the event that there is a clear defect the seller must inform the buyer clearly that the
defect does exist. It is not enough to hint to the defect in a manner that will leave the
buyer with a question.

To sell an item that the buyer would be prohibited to use would obviously be considered a
defect in the item. There are specific Rabbinic prohibitions which are permitted if the
user were to incur a significant financial loss.

Chasam Sofer rules that selling such an item without disclosing the fact that this
prohibition exists also constitutes a Mekach Ta’os. It is therefore prohibited to sell such
an item without informing the buyer of this prohibition. This is true even though it is
permitted to use in this case. The Divrei Malkiel rules that selling this item to a person
who himself is lenient regarding this prohibition, would be allowed.
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Business  Kollel Network warmly thanks the many
organizations and individuals who have contributed to the
arrangement of this booklet. Particularly Rabbis Pinchos
Feuhrer* and YY Grunwald of Lakewood NJ, who authored the
“Iyunim” provided for each Siif [and the many scanned images
accompanying them] and Rabbi Elimelech Nussbaum for
arranging the “Chazarah” section.

Special thanks to Rabbis Ari Marburger, Yechiel Rothchild, and
Eliezer Cohen, our Senior Lecturers, for their invaluable

assistance in promoting the study of business halachah across
the globe.

Note: For various reasons we have not provided sources or
commentary for certain “Si’ifim” of the Shulchon Oruch. It
is recommended that those Si’ifim be studied at a quicker
pace along with those Si’ifim containing sources.

*All rights on this section are reserved to Rabbi Pinchas Fuhrer. One must obtain
permission before copying for other use aside from BKN program use.
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Reuven bought a car from Shimon. A few weeks later, the car was
parked in front of Reuven’s house when a truck skidded on some ice and
smashed into the car, totaling it. Reuven called his friend Naftali who is in
the business of salvaging auto parts and reselling them. Naftali came and
towed the vehicle away. The next day, Naftali called Reuven to inform him
that the transmission was worthless because it had severe internal damage
unrelated to the accident. Reuven wants to go to Shimon and claim myv np»
because of the damaged transmission. He says that the car belongs to Shimon
as the purchase was never valid. Additionally, he claims that he is not
responsible for the accident which was entirely out of his control. Can
Reuven insist that Shimon return the purchase price?
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Part 2

Competition in Business
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Instructions
on how to use part 2 of this booklet

1. In order to properly use this curriculum, one should have
the following seforim: a Gemarah Bava Basra & Kidushin as
well as a Shulchan Oruch Choshen Mishpot Volumes 2 & 3.

2. This booklet is not made to be subsitute for inside study of
the Shulchon Oruch, rather its intended use is to serve as an
aid when studied along with the text of the Shulchon Oruch.

3. Begin by learning each Si'if inside the Shulchon oruch. Then
use the background (“mMp»”) section presented in this
booklet for that si'if. This will provide the reader with the
source of the halacha in Gemarah and Poskim, as well as point
out certain commentaries which are important to study inside.

4. Then proceed to the in-depth (“2°11°Y”) segment presented
for each si'if which provides a running narration of the
contemporary discussions found in the Poskim. This segment is
accompanied by scanned images of the quoted source - a
feature unique to this booklet (This segment forms the bulk of
this PDF).

5. A great tool for summarization of the halachah with its
commentaries is the review (“;7917”) section provided at the
end of this booklet. It contains a short summary of each
halachah, incorporating the words of the commentaries
contained on the page of the Shulchon Oruch.
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Part 2: The Laws of Competition in Business

Shulchon Oruch Choshen Mishpot
Volume 3 Siman 237 & Volume 2 Siman 156

INTRODUCTION

1. Unlawful Encroachment vs. Healthy Competition

The Halachos that govern the laws of competition clearly illustrate the distinction between the
laws of our Torah and the laws of the western world. In a world of “may the better man win”,
wealth has become a way of keeping score while playing a game called “life”. In a world where
there is no limit to how much wealth one can desire, the competition is the enemy. The wealth the
competition has, I cannot have. The customers that he obtains could have and should have been
mine. And the deals that he secures, are deals that I, in turn cannot capitalize on. Every success
that he encounters is a direct obstacle in the path toward my financial goal namely- to be the
winner. My wants and needs are infinite. They cannot be satisfied. My goal is to have the most -to
have more than all of my colleagues, to do better than all of my competitors.

If however, our goal is merely to have enough wealth to comfortably sustain ourselves and our
loved ones, or even perhaps to pass on an estate to our progeny so they might be able to live a
comfortable life, and to have the ability to do as many Mitzvos with our assets as Hashem allows,
then our desires have limits, our appetite” can be satiated. There is a finite objective to our
financial goals.

If that’s the case, the competition is for the most part IRRELEVANT. Our Father in Heaven has
unlimited resources. He has enough to adequately sustain each and every breadwinner. If it is His
will he can supply enough deals, customers and business to satisfy each one of His children in a
manner that fills all their needs. If we do not merit that level of wealth, it is not because our
competitors secured it, but rather, our competitor secured it because we did not merit it.

It is for this reason that the “Halachic entrepreneur” has a very unique element of due diligence
necessary whe ascertaining the strengths or weaknesses of a specific business venture. Aside from
examining the necessary capital, the fundamental return, or the potential value, he must determine
if this deal has his name on it. Was this venture predestined for him? Does Hashem want him to
enter into this deal?

Forty days prior to the birth of a child a Bas Kol — a spiritual voice calls out “Bayis Ploni L’Ploni-
This house will be for this specific person”. The problem is that we don’t hear that voice. How
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then are we to know if Hashem wants us to buy a certain building? It is unknown to the human
intellect.

The answer is, we are given guidelines. We are given Halachos which dictate which endeavors to
pursue and which to stay away from. The rest we leave to Hashem. It is with these guidelines that
we make certain that each deal that we enter into, is heaven sent.

There are four catergories of competition in business which are discussed in Halacha.

1. yan 2w Xo1wn. Ma'arufia Shel Chaviero Soliciting business from a “steady stream” of your
competitor’s clients

2.2 5w RS 1. Territorial Encroachment Opening a competing business in the territory of
a competitor’s identical business

3. 777m2 797m0 °w. Encroaching on Another’s Dea Pursuing an investment after a prior deal has
already been agreed upon

4. N1 w12 Apana 1y, Capitalizing on another’s efforts

17020 HW NIRRT 77

The central Gemarah which opens the laws of competition is the Gemarah in Maseches Bava
Basra (Daf 21b). In this Gemarah we encounter a universal Halacha which is applied to all
concepts mentioned above. Rav Huna is of the opinion that one is not allowed to open a
competing store in the same territory as an existing establishment, Rav Huna b ’rei (the son of)
D’Rav Yehoshua argues. He maintains that it would depend on the residency of the new
competitor. He therefore rules:

a. An individual from a different city cannot open a competing store in the same city. However,
...b. A local resident may open a competing store, even though it will adversely affect the existing
establishment. c. If one pays taxes in the city in question, he is considered to be a local resident.

Halacha follows Rav Huna b’rei D’Rav Yehoshua s ruling.

The Gemara indicates that fishing in anothers zone or similar business competiton is different
because of the concept of Yahavi Sihara. From this Gemarah we can infer that even Rav Huna
b’rei D’Rav Yehoshua, who allows a local resident to compete with an existing establishment,
would prohibit it in a circumstance similar to spreading out a fishing net in close proximity of an
existing net.

What are the unique criteria of spreading a fishing net in the territory on an existing net?

There are three basic opinions amongst the Rishonim:
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1. Rashi: Without the new net, the fish in question would have certainly been captured by the
existing net. Similarly, in an event where it is certain that without this encroachment the customer
would patronize the other establishment, it would be prohibited.

2. Ramban: The fish are already in the existing net and by you spreading the net it will cause fish
to leave the net they are in and come to your net. Likewise, where a customer is already in “the
net” and about to make a purchase it would be prohibited (however the mere fact that the
customer would have certainly come in the future is not enough to prohibit. This is true even if he
has been steadily patronizing in the past)

3. Ri Migash: (Source #4) Ri explains that the Gemarah is referring to a very specific case. We are
referring to a fisherman who has spread a net to catch a specific oversized fish. This fish is his
entire parnassa. The workings of this huge find is to send smaller “spy” fish to check the
environment. When the competitor comes and spreads out his net, this will cause the large fish to
be informed thereby totally destroying the first fisherman’s parnassa. This is called “Pasik
L’Cheyusei LeGamri”. Any instance that will totally destroy an existing establishment’s source of
income is prohibited.

Examples of Pasik L’Cheyusei LeGamyri:

1. Avi’asaf quoted by the Mordechai rules that if there is an existing store at the end of a dead
end, one may not open a competing store at the enterence to the dead end. Since this will totally
“knock-out” the other store, it is compared to Ri s explanation of Yahavi Si’ara.

2. Rema in his responsa uses the words of the Avi’asaf as he discusses a fascinating Halachic
question where he renders a landmark decision in regards to Maharam’s reprinting of the
Rambam. As history has it, Maharam invested a tremendous amount of time, effort and capital to
reprint the Rambam s holy work “Yad Hachazaka”. As he finished this tremendous endeavour, a
certain non-Jew, who was visibly upset at the fact that Maharam neglected to include him in the
venture, decided to reprint yet another edition on the Rambam s work. He offered it for sale at a
loss, all to spite the Maharam and put him out of business. Rema ruled that it was prohibited to
buy from the non-Jew since this would totally destroy Maharam s business. As one of his sources,
Rema cites the words of the Avi asaf.

With this in mind we can focus on the four concepts:
1. MA’ARUFIA SHEL CHAVEIRO

Ma’arufia is a concept not mentioned by the Gemarah and was at first discussed by the Rishonim.
It was termed from the Pasuk: “Ya arof Kamotor Likchi....” (Moshe calls to Hashem “Your Torah
shall rain down upon us as a steady stream of dew..”) and refers to actively soliciting a steady
stream of clients from a competitor. This is the most lenient of the four concepts as the active
vendor does not “own” or have any hold on his customer base. Thus, should one entice a
customer to leave his existing vendor or provider, he is not actually taking anything away from
him.
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The Mordechai introduces us to the concept of Ma arufia and he states ..... “There are some
regions that enforce the law of Ma arufia and there are some regions that do not enforce it.” His
words are echoed by the Rema Says the Chasam Sofer and the Gaon of Vilna (Source #10) that
the abovementioned argument, (between Rashi and Rambam) is the basis behind these two
opinions.

The law of Ma’arufia is similar to Rashi’s understanding of the fisherman’s net and therefore
would be prohibited, whereas according to Ramban s understanding it would be permitted. The
customer, although he has done numerous transactions in the past, and he is likely to continue
patronizing if not for this new competitor, (Rashi) according to the Ramban, since the customer is
not engaged with the first store with regards to this transaction (Ramban) it would be permitted.

In order to be classified as “Ma’arufia” the following stipulations must be met:
1. 7 mp% qund 1y pwon. Steady client
2. Existing serious client relationship

3. The new competitor must actively pursue a specific client and wrest him away. Advertizing,
even aggressively, is

permitted, however. Targeted mailings or phone solicitations to the competitor’s client base
should be avoided.

4. The chance that a non-Torah observer will wrest the client away is quite slim. If the
abovementioned criteria are met, it is still a question if one must refrain from soliciting the
customer. As with most questions in regard to competition, the new competitor is considered to
have an assumed right to compete, unless proven otherwise. Therefore, based on the above,
today’s Batei Din generally do not enforce the law of Ma arufia.

In addition, in today’s competitive market in most cases the above relationships do not exist, in
most cases one may solicit already solicited business. However, it is definitely commendable to
be stringent. This is especially true when dealing with “Jewish” products where the chance of a
non-Torah observer taking the business is negligible. Therefore, to actively pursue a client that
one is aware is already a steady client should be avoided, but is not enforced.

Note: This leniency applies only to future sales, however if the negotiation of a present sale has
begun, or if there is a worker that is already working for an employer, the laws of Ani
HaMehapech would apply as explained below.

2. YORED I’EUMNASO SHEL CHAVIERO

Territorial Encroachment

The second Halachic concept is called Yored L’Umnus Chaveiro. This differs from Ma arufia as it
does not discuss actively pursuing a specific client. Rather it deals with opening a competing
enterprise in a territory that will surely attract customers that are currently patronizing existing
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establishments. Again this is more lenient as the existing establishment does not “own” it’s client
base.

As mentioned in the introduction, Halacha goes with the opinion of Rav Huna B’rei D’Rav
Yehoshua who maintains that this prohibition is a territorial right and is therefore limited to
business people who reside outside the city.

Therefore the Halacha is:
1. An individual from a different city cannot open a competing store in the same city.

2. However, A local resident may open a competing store, even if it will adversely affaffect the
existing establishment.

3. If one pays taxes in the city in question, he is considered to be a local resident.

Again, there are a number of scenarios that it would be prohibited even for a local resident, who
pays the local taxes to open a competing business. Many cases are quoted in the various responsa
which deal with the topic. For the most part the cases which are prohibited fall into the following
two concepts mentioned above:

1. Yahivei Sierra: Where the new competitor is taking a client which is already engaged (Ramban
see above), or would have definitely patronized the existing establishment (Rashi see above).

2. Aviasaf; Posek L’Chiyusei L’Gamiri: Where the competition is causing the existing
establishment to get completely “knocked out”. For example: a. Offering at such a discount that
the competition cannot compete. b. Positioning the store in a way that will corner the entire
market. c. There is not enough business in the city for both businesses to survive Chasam Sofer
makes an important clarification.

The rule of Posek L’Chiyusa L’Gamri plays a roll even where the businessman has other
flourishing business and will not be left without livelihood. In any case where the competitor

will totally destroy this specific venture, it is prohibited.There is a question amongst the
Poskim, if it is considered a Midas Chasidus; a righteous deed, to refrain from competing even
in a place where Halacha permits it.

The Chazon Ish clarifies, that one should not think that if a victim of unlawful encroachment
makes a claim in Bais Din that he lacks proper trust in Hashem. Although it is true, that Hashem
can send us a livelihood in spite of any competitor’s wrongdoing, it is our obligation to do what
we can to support ourselves and our loved one’s.

This is classified as “Hishtadlus”. We are not allowed to rely on miracles, although Hashem can
send them as he sees fit. After one exudes much time, effort, and capital building a business one
has an obligation to protect it. Letting an “encroacher” destroy it, in a manner that is not
sanctioned by Halacha is not fulfilling that obligation.
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2. Unlawful Encroachment vs. Healthy Competition

3. ANl HAMEHAPECH BECHARARA

Pursuing a deal that has already been negotiated by another. The Law of Ani Hamehapech (lit. a
poor man who is pursuing a biscuit) has stronger implications in Halacha then those mentioned
above. Once a buyer has negotiated a specific purchase all other prospective buyers must stay
away. They must wait until the deal falls through before submitting any offer.

At what point in the negotiation does this prohibition apply?

Some Poskim rule that as soon as there is a clear meeting of the minds Ani Hamehapech goes in
to effect. Semah (in his commentary “Perisha” on the Tur) rules that even if there are some
incidental terms that must still be worked out, or even if the price is close enough that will
typically lead to an agreement Ani Hamehapech already takes effect.

What is the Halachic strength of Ani Hamehapech?

Ani Hamehapech does not invalidate the sale of the encroacher. He is however, called a Rasha.
Some maintain that this would give him a status of an invalid witness, (MiDrabanan) since he did
a wicked act for his pursuit of monetary gain. This is true until he does Teshuva.

Which transactions qualify for Ani Hamehapech?

There is a difference of opinion if Ani Hamehapech applies by a Metzia; a ownerless object
waiting to be acquired. Rashi cites that Ani HaMehapech is applicable in most instances. Tosfos
(Source # 4) maintains however, that the idea of Ani Hamehapech is only applicable by a standard
deal.

The prohibition of Ani HaMehapech is based on the concept that since this type of transaction can
be obtained elsewhere, it is unethical to pursue a deal which has already been negotiated by
another. However, if there is an acquisition that is available at no cost there would not be this
restriction since this find cannot be obtained elsewhere. Some maintain that even a transaction
that is at a tremendous discount, the likes of which cannot be obtained elsewhere, or if the said
property borders a property that is already owned by the second buyer, such a deal would not
subject to Ani Hamehapech since this situation is hard to come by.

As a matter of Halacha one may be lenient like the latter opinion. However a Baal Nefesh should
be Machmir.

4. ANl HAMENAKEPH B’ROSH HAZAYIS

The Gemara (Gitten Daf 90b) states that “a poor man who is cutting olives atop an (ownerless)
olive tree, any olives that fall to the ground are prohibited (even though the Ani has not made a
Halachic acquisition), for it is the way of peace” This rule can be applied to any benefit that was
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uncovered due to extensive effort of an individual. In that case another cannot capitalize on his
efforts in a manner that will adversely effect the “investor”.

Rav Shlomo Luria discusses what type of effort create this restriction. He quotes those who limit
this prohibition to a life threatening investment similar to climbing an olive tree to cut off the
olives. The Masas Binyomin extends the prohibition to any extensive investment of time and/or
money. Chasam Sofer summarizes it by stating “HaKol Lifi Re’os Einei HaDayan” each
circumstance must be analyzed through the eyes of The Dayan.

This prohibition applies even to a Metzia, of a unique opportunity. Chasam Sofer compares this to
one individual digging a huge hole and his friend jumping in it a finding a diamond. Even though
the diamond is hard to find elsewhere, being that it was uncovered through the effort of the
digger, one is not allowed to take it.

Examples of Ani HaMenakef:

a. Copying books, music Cds, or computer programs: Although there is a great question as to
what the exact prohibition of violating a copyright is, many Poskim use the concept of Ani
Hamenakef as a primary source.

b. Where one buyer exhausted much expense and effort to negotiate the seller down thereby
creating a Metzia, it would be prohibited to encroach on this deal since you are capitalizing on the
buyer’s efforts

c. Where the investor created a market in a specific location through development and/or
advertizing, one would not be allowed to open such a store in that location capitalizing on the
investment of the originator. An example of this might be, a competing transport company
offering service to commuters who are waiting by a predetermined bus stop. This would be true
where investment and advertizing brought those commuters to that spot.

The above examples are possible areas where this prohibition might apply. Whereas many
variables can change the Halacha, a competent. Choshen Mishpat authority should be consulted
before entering such a venture.
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702

General Overview of the 2 - Year Curriculum

Year 1
Part 1: Elul Zman 5773

I Management Part 1 — The Laws of Timely Payments (Ba/ Tolin)
150 D2 nobn

Part 2-3:Winter Zman 5774

I Marketing Part 1 — Contracts and Commitments 1p» N>

m=l~l~h
) Marketing Part 2 — Sales and Pricing (Ona’ah) 7IRIIR M50

Part 3-4:Summer Zman 5774

] Marketing Part 3 — Disclosures (Mekach To us) DIPW 1pR N9
" Marketing Part 4 — Competition 9577257 5139 19937 5@ 1nIRIRD 791

Year 2

Part 5:Elul Zman 5774
1 Charity Distribution - 29585 "wymy AP7X N1OYT

Part 6-7:Winter Zman 5775

"1 Management Part 2 — Employers and Employees (Schirus Poalim)
299215 MR nIshR

1 General Business 1 — Damages & Borrowed Property (Nezikin,
Shomrim) QYN PRI N9

Part 8:Summer Zman 5775
| General Business Part 2 — Important Ribbis Concerns
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A veritable library of information, books and audio,
on this topic as well as on past topics, can be readily
accessed on our live site www.businesskollel.com, and is

constantly being updated. Questions can also be
submitted to a Rav through the site.

Voluntary testing is available upon request. If you would
like to receive a Bechinah/test at the end of each segment of the
curriculum, please contact us at businesskollel@gmail.com.
Certificates of course completion will be provided at the end of
each year of the two year program.

Do you want this PDF booklet on your phone?

Download the BKN phone app by selecting the QR code appropriate for your phone:

iphone android blackberry/windows 8

You can also receive daily shiurim and submit business halacha q's through our app.
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