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The “Winter” portion (Year 1 Part 2) of the BKN Choshen Mishpot 2-year
curriculum is comprised of two segments, each crucial in the world of commerce
and discussed in halachah. The curriculum is geared to providing a working
knowledge of these important concepts.

< Marketing Part 1 — Contracts and Commitments
This segment explores the various stages of negotiations, and their halachic
ramifications. The Mareh Mekomos provided below deal with this segment.

< Marketing Part 2 — Sales and Pricing
This segment explores the halachic parameters for the pricing of products and services,
in the private or public marketplace. Mareh Mekomos for this segment will be provided

in a subsequent pdf.

1
Introduction to the Laws of Contracts and
Commitments

We strongly recommend reviewing the following “Overview” in order to gain a familiarity
with the concepts which will be discussed (though in a different order) in the Shulchon Oruch:

The ability to enforce agreements is crucial for commerce. It would be
impossible to conduct business if commitments were meaningless, and
contracts unenforceable. Yet, it is also clear that not every statement that a
person utters is intended to vreate a binding contract. This segment explores
the various stages of negotiations, and their halachic ramifications

(Business Halachah, Artscroll 2008)
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Marketing Part 1 — Contracts and Commitments

Every transaction can be divided into the following four stages:
¢ Decision — The owner decides to sell the item.
¢ Agreement — The buyer and seller reach a verbal agreement
concerning the sale.
¢ Payment — The buyer pays for the item.
¢ Ownership — A formal act, or kinyan, is made to transfer ownership.

Let us briefly examine these four stages.

Stage 1: Decision to Sell — The owner decides to sell the item.

“DOVER EMES BILVAVO”

This first halachic stage is when one party makes a decision to accept an
offer. Although this decision was never communicated to the other party, there
is a concept of “speaking truth in one’s heart”, to carry through with this
decision even if the buyer subsequently tends a higher bid. This is not an
obligation, rather a “middas chasidus” an especially pious behavior. Although
the buyer was never aware that the seller was prepared to accept his original
price, once the seller decided in his mind, this middas chassidus applies.

Stage 2: Agreement — The buyer and seller reach a verbal agreement
concerning the sale.

“MECHUSAR AMANA”

This second halachic stage applies once the parties agree to the terms of a deal
and make a verbal commitment to buy/sell/rent/service/gift an item or money.
It applies even when no formal contract or kinyan has been made. One who
reneges on a verbal commitment is called a “mechusar amana”,
untrustworthy. The source of this obligation is “Shearis Yisrael lo ya’asu
avlah v’lo yedabru chazav” or “hin tzedek”.

Because no kinyan has been made beis din cannot force a party to fulfill his
commitment, however they are authorized to exert significant pressure to
persuade one to honor his words.

However there are important exceptions to this halachah, a notable exception
(according to many poskim) if there was an unexpected change in market
price after the agreement (trei tarie) or if the promised gift was so large that
the recipient did not take it seriously (matanah merubah). See the curriculum
for full discussion.
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Stage 3: Payment — The buyer pays for the item

“MI SHEPARA”

According to halachah a kinyan, a formal act of acquisition, is necessary to
consummate a sale. Simply agreeing to sell an item does not transfer
ownership to the buyer. For reasons discussed later, Chazal declared that
monetary payment for real estate is a valid transfer of ownership, while
moveable items must also have an additional act of acquisition done to them
before we can consider it property of the buyer.

However since Chazal did not want buyers or sellers to indiscriminately
renege on their commitments before administering this extra kinyan, they
instituted the mi shepara, which is a curse placed on people as a deterrent to
prevent them from backing out of a sale once there has been a payment. This
creates a unique situation. While either party has the legal right to renege on
the agreement, because of the significant level of commitment created by
paying for the item, halacha strongly discourages either party from taking
advantage of this ability.

Mi shepara is a very serious matter. It applies even if the price has changed
after the agreement. The only instance where the buyer is permitted to back
out of the deal is if the purchase is lost or destroyed.

Stage 4: Ownership — A formal act, or kinyan, is made to transfer
ownership

“KINYANIM”

As explained, a formal act, or kinyan, is necessary to finalize a sale, and until
then the item still belongs to the seller. After the kinyan, the item belongs to
the buyer and neither party can reverse the transfer.

The most prevalent form of kinyan for moveable objects is taking physical
control (Lifting, pulling, holding the item, or bringing it into ones property are
hagba’a, meshicha, yad, chatzer respectively). Neither payment nor a contract
is a valid kinyan for mitaltelin.

Local business practice also plays an important role in recognizing an act of
ownership as a kinyan. This concept is known as “situmta” and will be discussed by
the Shulchon Oruch.

=

(The above overview has been based on the
monumental work “Business Halachah”,
Artscroll 2008, by Rabbi Ari Marburger).
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"The Curriculum (Mareh Mekomos)

These Mare’h Mekomos are based on the following
Simanim in Shulchon Oruch Choshen Mishpot and
are presented according to the order of the

“Sl' )l’fim ”:

D272 99 NPNRN PN PT— N PYD VAP 1D

NN IDINND VIOV M) DAPN YNNIN — NI-N DIXDYD 19 113°0
DPN MO PYLIVN NP — IV 1,1 N DIVYD NP 10
NNMIND 90 NYPN 2T — 2-N DXPYD KXY 10

These Mareh Mekomos range from easy to in-depth, and are presented in such
an order. The somewhat tangential in-depth items have been titled “L’iyun” for

proper time allowance.

-N-

01272 990 NPRN PR PT- VP 120 VOVN JWIN TIY INIIY

MMPH N29D2 19) N’D V7P HDI INIIND TV NPT NN NPHRN PR DNN 29 DY :NNTPN
D2 ¥ 7252 DYI12T DXN PN 227 27 DIRMINDN NPIZNND NN (L07ND) RYINND K22 /NIAT NON .Y1vwa
PRI YT YPYN NONDN D) .OMNI INTI NPXI XN OI0) DIPY /DN IND IX TINN IDINND DIVNH
NIINOD 17951 T ORI THINTI XD TINX IDINHD PTI N1 NN DI 1IN NOYIN MINNIAT XNMI1IN
;NN ADIND DIWN DT WIT NITNN INN DYLN TIVY .INK TDIND DIVN DT WOV KNP PTN
NIT PN 22T XD 7RI, PN D 11997 PN ) 27 P2 NPIYNND W DIPN H53T 97572 INIAN XNT
YIRAM (7770597 : V7D GT) 97991 PO NNNA D) NI NIONN MK TDINK DIVN 12 YT ININT

.(N5N 17991 MIONN 179) D7 (17 PO 1T PI9)
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Introduction: A formal act, or kinyan, is necessary to finalize a sale, and
until then the item still belongs to the seller. After the kinyan, the item
belongs to the buyer and neither party can reverse the transfer. The most
prevalent form of kinyan for moveable objects is taking physical control
(Lifting, pulling, holding the item, or bringing it into ones property are
hagba’a, meshicha, yad, chatzer respectively). Neither payment nor a
contract is a valid kinyan for mitaltelin (moveable items).

N Y0

Transfer of Ownership - Kinyanim
MINNIIDIND DIV DN W OIN DT NV VD 9T RYIN)ND NI — R99)
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Case Study

Your neighbor approached you before the Daf Yomi Shiur and
offered 315,000 for the used car you were selling. You told
him that after the Shiur you would discuss it further. During
the Shiur the deal was distracting you, and decided to just
agree and get it “out of your mind”. However after the Shiur
the buyer upped his offer to $15,500. It would be praiseworthy
to sell it at the original 315,000 offer.

- -

1DIND 10w M — No-X DedyD 19 13D VAVN JWIN TIIY IV
DINN

N 9y0
Mi Shepara — Source Material
MNND NY TN T NYND NI — NI
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In this Siman...

1. I agreed to buy it,
but I changed my mind
right away...?

2. So what if I said
that, I “have the
right” to change my
mind...or do I?

3. I only paid for half,
can I still back out?

4. The buyer says that
since it got ruined
anyway, it didnt
matter that he backed
out first...?

5. Can I retract that

large pledge I made to
the local Kollel?

6. Can I use the
Attorney Review
period to back out of a
deal? How about the
Inspection period?

7. Isn't it really
negative, to curse
someone?

8. If I was
overcharged, can [
change my mind?
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Remember!

Mi Sheparah applies only to

moveable items, not to real estate!

)-2 9OY0

Mi Shepara — When Item is Ruined
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Mi Shepara — The Curse
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Situmta & Mi Sheparah
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Mechusar Amana (Untrustworthiness)
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“MECHUSAR AMANA”

One who reneges on a verbal commitment is called a “mechusar amana”,
untrustworthy. The source of this obligation is “Shearis Yisrael lo ya’asu
avlah v’lo yedabru chazav” or “hin tzedek”. Because no kinyan has been
made beis din cannot force a party to fulfill his commitment, however they are
authorized to exert significant pressure to persuade one to honor his words.

Biblical or Rabbinic

?

Just a Word...

1. I gave my word to
two vendors that [
will use their services,
what do I do now?

2. I promised to hire
my neighbor who was
out of a job, now [
realize I can't afford
it.

3. Can our School use
any leverage to get
that million-dollar

pledge?

4. I never bought my
child that Afikoman
present, and its
already the next year,
do I need to get two?

D7D DMYNI 1N XD - 13297 IN AVY NOIN NID ON
DXWIANN 9 297 9N DM KT PIATT NOONR NI MINK IDINDT
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TAN NI DY DTN 191 D7INNN T79% RINHD MYNDYN) ,N7INNI

PIS PN OV NYY NMOON D) N T

To a Third Party
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An Unexpected Change in Price
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No Intention of Keeping His Word
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Publicizing the Dishonest
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A Promise Made to Oneself
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Real Estate Gifting
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Hiring Workers
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Limitation

If the price of an item

unexpectedly changes,

many poskim maintain

that the buyer or seller
may back out.

(Business Halachah p.85)

Contracts

People often invest
significant amounts of
time and and money into
negotiating a contract.
Yet, frum Jews have an
obligation to litigate their
disputes in beis din, and
many contracts are not
valid “kinyanim”. If one
cannot arrange to have a
beis din review his
contract, a text may be
added to make it
enforceable, which will
resolve many, but not all,
of the issues.

(Business Halachah p.95)
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Reneging on a Wifes Promise to Purchase
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Mechusar Amana to an Akum
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Promise to a Pauper
Case Study
I WOV, DY N7DTY 2,00 YIWN AND Y YaDnn ox
A buyer signed a coniract PTS NNY POV, N2 MINKA GN T DIV Ma
for a house. Although the
inspection report 2207, 220 R’NDHND DNV PO 09 220 DIN
contained no major D»PY OMIMNN DXVWINN DN 72N DY POMVY ,NN
defects, he had second 92T
thoughts and would
rather live in a different a| 2”1 DYINM ,TOY NINISP NYIVO 99V %Y NYVAN
different neighborhood. NP 2P0
He wants to use the
inspection period as an VN 07T NN MINM I 1MW )N2Y NYVan
opportunity to back out. If PO NI NN
he does, he will be subject
to mechusar amana. I Never Meant It
(Business Halachah p.88) NNYNIA J5Y INYTA PN ON NINN INPY 9190 MON

YOP PO NN 2N YYD NN,V D TIVN
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TP T 0 P79 1WIN

Matana Mrubah- How Large of a Gift?
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A Promise Made in Private
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Although mechusar
amana does not
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Communal Gifts
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Purchasing With a Loan
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Whats Wrong With Cash?
The Rabbinical Way to Buy Mitaltelin
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When Both Agree
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A New Business Concept
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General Overview of 2- Year Curriculum

Year 1
Part 1: Elul Zman 5773

< Management Part 1 — The Laws of Timely Payments (Ba/ Tolin)
1N 93 nisYn

Part 2-3:Winter Zman 5774

< Marketing Part 1 — Contracts and Commitments 95221 np» ms%n
< Marketing Part 2 — Sales and Pricing (Ona’ah) 183N mo%n

Part 3-4:Summer Zman 5774

< Marketing Part 3 — Disclosures (Mckach To us) mpn npn ma%
< Marketing Part 4 — Competition 92727 "3 19031 7% 1N132INT7 T

Year 2
Part 5:Elul Zman 5774
< Charity Distribution - 2905 wy®n) P72 M2%n

Part 6-7:Winter Zman 5775

% Management Part 2 — Employers and Employees (Schirus Poalim)
YYD MY nIa%h

< General Business 1 — Damages & Borrowed Property (VNezikin,
Shomrim) YW 19213 MA%N

Part 8:Summer Zman 5775

% General Business Part 2 — Important Ribbis Concerns
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A veritable library of information, books and audio,
on this topic as well as on past topics, can be readily
accessed on our live site www.businesskollel.com, and is
constantly being updated. Questions can also be
submitted to a Rav through the site.

=

Voluntary testing is available upon request. If you would like
to receive a Bechinah/test at the end of each segment of the
curriculum, please contact us at businesskollel@gmail.com.
Certificates of course completion will be provided at the end of
each year of the two year program.
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